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ql:uw comes pehihoner, Anthooy CiolT, Ir, vhe for his Patition apainst reapondent
- :.-'h.' "

JURISDICTION

All cvents sel forth in this petitiom occurred in, or are substantially related 1a, the
Northern Distdct of Ohio. =

This case involves and ariscs direelly from a question of Federal lawy; and die courl in
which this Petition is filed has jurisdiction prursuant to 28 UE.C. 2234,

Petitioner’s State Court remedies were exhausted on Scptember 10, 2003, pursuant to
an order of the Ohio Supreme Court,

TIE PARTIES

Petitioner Aathony CiolTy, Ir, 15 an inmate contined by the Ohio Departinent of
Cr}rrm:’rl‘mls at the Lake Trie Correctonal Institodion, pursnant to an order issusd
by the Trumbull County Courl of Common Pleas, Trumbull County, Ohio.

Respondent Rich Gansheimer is the Warden of the Lake Trie Correctional Institution
and has the power (o give appellant his unconditional freesdom,

TRIAT. COUNSEL
Thiereaas T, Fenn

CONVICTION/SENTENCE UNDER ATTACK
Preamble

We hold these tths to be self-cvident, thas all men are created cgusl, that they are
endowed by their Cregtor with certain inalicnahls nights, that among these ane lile,
[therty and the pursuit of happingss.

These words of Themas Jefferson form the basis ol this appeal; a TTabeas Corpus
Pefrition.

Rule of Law Concerning Habeas Corpus

ln Brown v. Yasguez, 952 F.2d 1164, | 166 {(9th Cir 1991), cert. denied, 112 5.Ct.
1778 (19%2), the cour observed thal the Supreme Court has "recopnized the fact that
|tJbve writ of habeas corpus is the fundamental instrument for safegnarding individual
freedom against arbitrary and lawlsss state acthion,' Harris v. MNelson, 394 LS. 2466,
200-91 [1969). Theretore, the writ must be "administered wilk the imilialive and
Mexibility essential Lo insars that miscarciages of justice within its reach are surliced
and corrcoted," Hamis, 394 115 at 291,



Be it known by these presents:

That Anthemy Cioffi, Jr., the Petitioner herein, is a citizen of the United States.

Thal, on the 11th of December. 1994, the Petitioner was deprived of rights that are
seramieed under Article Voand Articls VI of the Conslitstion of the Um'té%l States,

That szid deprivation was due to viclations of said Articles by a State couet, and

That the Petitioner demands reliel and will not rest until relicf is granted.

CLAIMS
Yiolation of Constitutional Rights

I. Article V - 5th Amendment to the U5, Constitution

he 3th Amendment o the T8, Constitulion holds, inter alia:

That no person shall be held o answer for a capital or otherwise infamous crime,
undess on a presentment or indiciment of a Grand oy

Thal nia person acensed of crime shall be compelled 1o be a wiltness against himsel T,
and

That no perzon accused of crime shall be deprived of life, liborty or property without
due process of law,

The Pelitioner asserts thet, in the condnet of his teial, his 3th Amendment 1 £his wore
vinlated in cach of the ahove-mentioned particulars, and cherehy makes the following

clatms:
Claim 1: His indictment was deficient on its lace, because:
fa The specified tme frame rendered the alleged acts impossibic,

Tn the sccond case af record, the Tndictment allepes e acts complained of were
committed on or abour the summer of 1992, Thnder penalty of perfury, the Petitilioner
aeserrs he did not have contacl with his sons, the alleged wictins, (rom 1992 uniil 1995,
which woull muke the alleged acts impossible. {Ann. Bef, 14 alp. 1; Sec also Tohilsit

Al
{b) The Rill of Pamiculars did not coincide with the Indictment.

‘I'ie Bill of Particulars lor this Case alleges the acts compluined of ogourred on or ahaout
the summer of 1991, which does not comncide wich the time alleged in the Indictment.

(Ann, Bel 13 atp. 1)

() The specified tims frame was indeterminate.



Mo specitic date or dutes are given as to when the alleged acts were supposed to have
accurred.

{d] There was no conslryctive notse,

The Bill of Marticulars was nol dete-stamped; and, thus, presented no proof ol
recording. This failure to give conslructive notice shows, incontrovertibly, that
the Petitioner was not legally indicted; tnwil, he was not indicted in such a way
as Lo meet the 3th Amendent requirement ol dye process,

[l vannol be countered that the [ndictment itsell was date-stamped, since thiz was a
secrel document: and, thus, could nol have served to give constructive notice.

(el An error by a U5, District Judge revealed (he irial court®s failure to comprehend
the cumlent of its own indictment.

In resalving a document pertaiming to the Petititicner’s ficsl case of record, Jame 5.
Crwin, a Unired States Thsidel Tudge wmofe:

[n denying Cioffi's petition lor o writ of habeas corpus an March 3, 2003, the Cours
detuiled the factual backeround of this suit, [[oc, 16]. To recap, in Decernber | 996 the
petivner pled guilty betore the Trumbull County Couart of Common Pleas e lwo counts
of gross sexual imposition and one count of kidoapping as to his giffriend's nine vear
old daughter.., { Ann, Ref. 33 aip. 1)

In the indictment; which, apparently, was not recurded, the petitioner was charped with
kulnapping the mather; NOT the daughter]

The kidnapping charge was unsubslaniiated | s the court failed 1o show the mother
was imoved from the place she then wasi ot confined againat her will. The state's
cvidence, an uncorroborated statement made hy the alleged victim, showed anly that
there was u healed argument, lasting approximately onc hour,

Thus, the alleged ilndictmenti iz deficient on its Tece and, in any cvent, would f2il due
Lo eontradictions aml lack of specificity,

Rules af T.aw:

Sth Amendment, T8, Constitution

(1) Mo person shall be held to answer for a capilal or otherwise infamous ceime, unless
om g presentment or indictment of a Grand Tury, and

(2) Mo person shall be held w answer for a capital or olherwise infamons crime and
deprived of lite, liberty or property without due process of law,

Claim 2: His guilty plea was in fact cocrecd; and, as there were no witnesses, the
plea isell amounted to self-incrimmination; to wit, ke was cormpeled to testify against
himself.

Supporting Facts:

Az procl of cocrcion, the Palitioner asseris that:

{11 The prosceution, in collusion with the trial cowrt, racked Up TUMEToUS, STAEgaring

claims in drathing indictments against the Peticioner; uiilizing documents containing no
ruore than hearsay cvidence and specolation in support of said indictments,



{ Ann. et 31 atp 2 [charges], Ao, Ref. 15 atpp. | and 2 [no correboration [, Ann,
Fef. Aan. Ref, 4 atp. 1 [results of examination conducted 4 days afier alleged incident
wire admitted into evidence], Ann. Rell 5 al p.2 [nepative fost resulés scrved as basis
for speculative finding].

(2} The tial courl failed to coter documents into evidence which contained exculpatory
statements, althourh these documents had been subpuenasd by the Petitioner prior Lo
the day of bis trial. {Ann, Ref, 1] at p. 1 [claims nnsubstantiated], Ann, Bef 26atp. 1
[exeulpatory documents were not reviewed prior to the Petitioner’s plea], Ann. Ref. 20
atp. 27 [subject of exculpatory records never rovisited |, See Bxhibils B & ),

(3) On the day prior to the Pelitioner’s trial, his {rial counscl quashed his subpoenus of
witnesses fwvorable do the Pelioner. Rather lhan defond the Petitioner’s case, which
was deseribed asg highly defensible, the Petitioner”s tral altormey elected to cosrce the
Petitivner inlo k plea bargain sgreement, which reguired the Petilioner o enter a plea
of guilty to all of the charges. (Ann. Ref, 30 ar p. 5)

{4) The Petirioner’s teial counsel suggested tn the Petitoner that, in all prebability, he
wouild receive a life sentance i his cases wenl i trial,
(Ann. Bef 37 atp. 3)

(5) I response to a question by the Petitioner, the Pelilioner's trial counsel inslructed
the Petitioner that an indeterminate teial sentence of from 10 to 25 years would, with
programs, amaunt o no nore than 4 years of incarcesation; and, further, the Petitioner
celied on this instruction in meking his decizion w enter a plea of puilty to all charges.
[Ann. Ret’ 37 atp. 4)

Rules of Law: 5th Amcndment, LS, Constitution

{13 Mo person accused of coime shall be compelled W be a witness againat himselt.
(2} Mo person accused of crime shall he deprived ol Tifs, liberty or property wilthoul
due procese of law,

The Petitioner asserts:

That the Duc Process Clause of the 5th Amendment reguires proot of guilt beyord
a reasonable doubt, withoul (e aid of the defendant's leslisnany; since, with no
independznt proof of guill, such testimony amounts Lo compelling the accused o
testity aoainst himself, and

That there was no corroharation for any of the claims made againsl the Petitioner
sullicient to sustain an independent finding of poilt in either of the cases of Tecord,

Tn the instent appeal, he therebry presents the following facts;

In the first cuse, the complaining party { mother ol te alleged viclion) was not an eye-
witness and her claims were unsubstantiated, Tn fact, there was evidence that this ;
plaimliT had formerly made similar claims against a thisd party. (A, Fef 15atp 2
[claims unsubatantiated], Ann. Ref. 16 at p. 4 [complaining party was not an eye
witness], Ann. Ref. 20 al pp. 37 & 39 [no physical evidence])

1n the sceond case, the State produced no proof of any of the cames the Petihonet

was alleped to have committed, The State’s primary evidence consisied of atalements
peepared by & thind party reperter, statements thal were alle cedly made by the two
alleged victims, the Petitioner’s minor sons. This reporter did nor witness any of

the alleped acts. Moreover; in tmes pasl, te Petioner’s sons hiad repealedly denied that
they had, at any time, been sexnally abused by the Petifioner, thelr natural father.



