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OPINION AND MEMOMNDUM

JAMTS S. CWTN, UNIIED STAIES DISIAET JTJDGE;

On S€prmba t 0, 2004, p.lirimc Ardbiy Cion fLd a Flirio td a vn ofhrba 6rpB

DnlMr 10 28 U.S.c. S 225d [De. l]. rn his pdnion, cioffr ate equc*l e evid.nti,r, tE ins.

Rapondml David aobty ftd a morid ro diffiis lhe pdilim. IDoc, I ll. riis Coud rercdld dE cs

io Magisb.r. Judgc Ctut.l. Linbat u(G. t@t Rute 72. L On rmury 25,2005, I&gi$de Judge

Limbar 6ld ! Rcpoi md Rc.lmoddim, IDa. !21. wnn dlll R.pd,i strd REfueidio4 rh.

Mlsistrt Judce e@&nls wdris cod day Cio6\ Firio. Tr| pdnidp objsr to the

MosistrlE .tudse r findinss. Id rho ffi povid.d betd, te Cer adopB tF Mrgi*ate Judgc\

R.pon ed R.@rdddim &d DENnS Cio6's 0 225 4 didm

r Bek8Fuln

Th. Court of^ppells foi Tmbu! comtr Ohio, sided dE a!.rEt ksnud ofdn @

h seDi€ dF d.nnd ofdr Dctitioe/s M,al' 2OOl mo{im l| wirndw h! suitq Dta. &. or& r

Ct jF, Nos. 2002,T-0037 ud 2002-T.0039, 2003 Ohio ADp. LEXTS 2 | 9q at .l_4 (ohio Cr App.

May9,2003). n. sraE oul,i del€dni.lti$ ot6.lut ils.\h,I b. pBuncd ro b€ 6nEt.,uts



thc Dd't@ Eb{r thar ptMFid by dq and @nvincina cvjdo@. 2s U.S.C. g 2254(.X l);,Vrzr

I Ttte,261 F.3d 524,537 16$ Cit.2tjtl). cett. d.hi.d, s35 u.s. s66 Qon2).

01' Novmb€r I Z 1995, lhe Trumbull counycEftl ,ury indicLd cio6 on nv! o6ls ot aN

sd in o6iddfldorctutoftd sppine. TlEd6g6 are 6m fl o eBr;on dd c66 ftndted

hjs gidniad s niFy@ otd daushrr. white th!t@ pe€€ned, d* g6flt juy irdict d cio6 a wd

rih. on S.planb€r 27, 19C6, Thc Mnd indicrnont clurgq, Ciom widr thE 6unls ot6p€ md {re

mE ons of sm tul iftpGiriollj ba*d ofuttecdN ddcioo egsg:d in sld dn/ftyrirhs!

of hboM bioldgicd ditdF. nE rlpe.har36 6icd ti€ si66 $diffcali@.

On De.'nbs 3, t996, slDdy befoE rilt d rtF ffrs iddjdnm! Cioffi fllqd inld a pla

aa@Ds sEins bolh iidicrndra n. Stol€ lgEd 10 Eques dinissat of rhe tite srene

speidetim. In ldn1tft. pdidoergEd to ph.d gdlty iomd! ofsms *ud impojrim and

* cul oriddDppiig tm dE lid idicrnaq rd rtue tu6 ofmp. md riE ou6 otgDssur

ihpcilid 6on thc *dd indi.r'ndl

On Dember 6 l9%, Judg. John Stuld snt nc.d Ciom io d. y@ 6 rh. glN su4l

idpGilim Ml and dEb nA€ny6ontE*idrqpirstut fmdp fiditrdi*nan fudge Srurd

.re *ntaccd Cio6 to tenio n@ry-6w y6 ondE ihe Ep. ctdgds sd m t@ o lhc thE g|w

tul impositi{ 6m6 frw dE snd indirndl As rfic tu6 w ro M @rcuffiLy, Cio6

fioed t€n 10 twly rE ,16 of impd$m6r TIE Eiat oud jotrulial Ciofrt sviotioB ed

s..rd6 0n De€mbq I t, t 996 dd De.nb.r I3, t 996.

Mtr ln.r fd! y6 ldoq d Mann 16, 2001, Cioifi 6ted a..Iltorjo lo sd Asid€ Judmd or
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coNidid and to wirhdEw Pt6 ofcuitq, io dE Tmh Cou,ly coun ofcmfto pks. New

6uelfledds no6onorcionitbdlrtr Inhism.nidrCiofr sirudthathisd,rc(irelMuFtpaEd

for d! ad tlEt hn M mmril detoimiB Rrdard his suiftt pta ls U6 lsbwing votmb,y, ard

in Uig6t Tb€ fial onr h.ld s cvidd iary h6ins in ridi ciofr,s &iat @!n t !d a F)dntoeis

eri6cd. olr M4h I l, 2002, thc Itial ourt d6i.d Cio6,s nhlid,.

o'r MlEh 26, 2002, pel i@ ci06 rpF€dd dF d.niat ofhis horio io dE Tunhd C@ty

Cout ofApp€ls. IrF apssls ourr.6nred, findirB lhr Cb6 sllgEd inlo lh. da,grMr !€ajns

tu advic. of his tial orcl ad dEr Cio6 6ilcd r.J shw {y rrejdie 6{&{i tm his tnt c{rcrt

r.rim. IrE appels ofr also noLd lh,t Ciotr F$€d ot td av€Ege balic inteltiSda

On t@ 23, 2003, Ciof6, thqlgh mL ftcd a nolie of arp@t io the Onio SuFfto Coult

The Ohio SuFtme cd!1 denid l€ve r! aDp€r d Sepl€frb.. tO, 20o1.

Midg cioii 6Ld his pdimfd, vir ofha!€s 6ps ii rhis Cdnon Seotembd t 0. 2004.

ckrm ian(ts a siasle olaim fd Elief..F.deBl t { ard rtE Sird AnHxtnat b tne U,jr.d Srd6

C.nditudmpwftlead.aendar *indE dShiosrftdiwdl@t. p.riioEMdmj.dhissl{r.turjuEl

rthlloclEcdwoh*l.,,ID@_ t 1121. ciofr cbim rhrlE b! rEqltrdElagcd idividDfbd.!id

4or uncisa.d rhe.trd of ttE bt6l rclmml ddE wim ofd$ihnioltnshs,d,bed thNin."

.ld I ll(r). Additionatv, lhe DdiricE sls ind his Liat drct did d adrqd.ly .l"tuse fE @

acatd com, ircludn'g elltE 6 in(disaic thc psFnobsi€lEords oih. ,lkged vrtiN fld suppc.d

@ntdtm bt t*! oflhe lhe allesFd vidnns /d I t 3(b).

r!&rjfale.rudg. Lin$or@mnpxt! dlrid olp€drtffi Cio6,s S 2154 pdjrio,. widrBFt
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to d, pelitma\ &sM6g rE Masif € tuds. fouid ihar (r) 0E pefii@ is rimeb,ftd udq 2s

U-S.c. | 2241{dXDt md (2) lhe p€lidm is nor subj.d lo .quibble ro ing. ftc cou,r ne Evies

It gifat Jud8e LimtsrtRelon sdtmneitutifdt now. 5.. Ftmor r. Ma'shaI,U2F _2d

375, 3?176 {66 cit. 1998).

TIE AdtbEindd EGdiw D@lhpmltyaclof 1996, pub. L. No. 104_ | 32, I I o sllr | 2 t4

(199O C AEDPA'), so{h tno stoidatds oasiN fd slatc @un d6isioB_ Tle AEDpArovid6 dEt

Gdonl qds mol ael a lEb6 p€rlid fo my ctaim lh,1 6! sare aun a{rjudi.d.d m uE nqirs

uLs iF adjdiodM: 1l) lwh.n ir ! d@'si@ dul m dr!.y io, d invotv.d m uEsoEble

adftnid o[ claly ed.blishcd fcdcdl tr* 6 detdninrd by tfie SuD@c cq[t ofrhc rhjrd St?res;

@ (2) rsi.d in r dEisio lhot w6 basd upd e u@subt. {r.ichn dio olthc facls h khofdE

aidqEDllgt d hdEslll qnl pMcdins_" 23 U.S.C. O 2254(d). .t?. ate Mirzre. Frtui4269

F_3d 609, 614 (&hCn, 2001).

'Ih Unired Sl*es SuPse Coun odincd 0F poFr.pplidio of S 2254(ilti^ Viltitu v

rale, 529 U.S. 362 (2000), Tojudi6,a etu1oftu!6 Eti.ahdq dE.ontrdr to .claE 
,.! G&d

cM 'hsfnd ! violdiq ofLw cLdty r*6lisnd ry hordi.ss ofdf, s$tu Co4 s opp6.d to ils

di.ta, 6 ofin limc of dE elhr 31a1o @urt d.cisim_', nn s., 269 F.3d !r 614 Cnlsd q@ldim

dilr,lJI.ty:tir9 MlliM y Taloa 529 U.s.362), M@hirq.1[<ts6..ur@nable.pplic.rion,

claus.t a Gdenl tah€a cdn roy gdr dE frit ittk srde ryt idqnifd tk dr6l Cmil4 lega!



Finciple ton [rh. supr@e] cod\ dEisi6 bln unlg$mbly oDlrie drd Dirciple io lh. &.ls of rh.

pris'e s w." //, !l 1523. The Si{h Cidn nolds 6a! wm ifa &d 6un @uld d.lhjnc that I

slate md ircomrlty rpptid tud tN, dE tu sjl @utd not gfrn Eti.amtN n a&o fnds rna dE

srt @ul ruri.g 6 Midble. sinpson v. JoEs,2ta F.1d j99,405 (6d Cn. 2o0O).

M{Ewr,tn. G.0DI findinss ot, rare ounepren.i io be @tur A aened oun @y

ot div€A. 6w a do19 dm.s ft.nd fiidhss iflh. pdid@ stss by ch, ad dvircins didek

r'd dE findhss ft .tus6. &e 28 U,S.c_ 0 2254(.XD,

AmcE orhq lhio8i th. AEDPA Mendcd 23 U_S.C_ O 2244 0o inctu& a (rya limhrim

pajod 6r Fis6 i&B ! h,!6 orDls p.ljrio in lhc fc&d! 6Er uda ?8 u.s.c. s 2254. TIE

st&n orlimiraritulwtoi rlE totdlor (t) rhe dai.d $ich $c stat 6!t i4nM b{!nc 6Et;

(2) ll'. dale o *tidr ey impcdimmi 0o filins thc rlpticdin w Ercwd by lhe rdei (3) dE dar on

which.lw enactd orriurioul rieh rc @hd.nd nadc ntr@cdw b @ oh @tl!rr.lqi.*;

ord (4) tlE da& o \rhichdE &.nulp@diqr otth. cbiD d ohi6 p,€scd ejd fe hendisrdEd

dnlgn d€ emisc or due ditiscn@. &. rd S$ 22.41(dxt )(AXD), rn Estul 6 rhe 6rs hcld, !

jutsmd't b€ohs &ulupor.ltr cmluimotdiEl siw e rhe qai,rimoinc 6rc fes..tins srch

ri*." /d | 2244{dXtXA). DiEd Bia inclu,le the ni,rdyn y Fxidd dur a Ddnidq t6 io *.k

EriMi h lhe llnit d sid6 supEm. coun ans lhe hicnd sore @un ru16 m patjtiNt app€L

P.Nr v. Lttush,492 U-5.302 314 (1939)-

Tod.ldmin iffie onFy@ g@ period hs oqiEd b.fm a !€liridd fi6 a g 225a Fnidr
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dE CM d@s nol6!t pedods dBin8*ti$apop€rtfiLdrpplic.limfortu p.ndviclibntr olhd

@lltnqll @iw with Ee€d to llt p.niML.idend d claim is Fflding md propsly 6led. 28 u.S.c.

S2244{d)(2). TntlollhsFwishd6notdivc&spiGlliniblimpqiod. Rath6,iloJydehts

{E eeiarioofa psting linildid p.riod, Irora r Jone,, No.99-3623,2000 WL553943, ot

'21@tcn. Apr.u,2000)(inry Webst r r M@8, 199 F.3d 1256, l:59 (l lth cir. 2000)).

TIE s|lurlaoflimihim &6 mt lms aCddnw gE i.g rc[cf id @iddviig.quibnG

i$ne 3e Ihnnq y. UntueA gar.r, 250 F.3d 1001, ,003.09 {6!h Ci. 2001)- Th. Sixdr Ciuil

dil,s ,E folo*i'8 nw 6.ios h &6nining if.quitdle lDuie b app,lprilie: ( l) t€ Fddme,s lsk

ofndio ofdE di$ rEquiGn i4 e) dE FlnidDa\ 14& orqleu1iw hwle4e oI{E finE

EqungMs (, dilis@ n FNiigoe's id'ls (4) an*nF ofpEjurneto lno 'tspod..rj ard (5) dE

FitiE'slwEblqE in @hing ielw!ftof{'e l€rl Equimd't ls fiin8htschim. &r,i{

TlisCdtrt.g6eihlE Mogiso&Judee's|moddidndCio6\ 0 225,1 Fdio ir li@

Fm purD{g orredral hrbe$ 6prB difl, ! shre @urtjudsnhltdmes 6sl wlEn dirl

diry by d. sl& @fi qG d *ha dF liD 10 scck {lted dis spie, rhidw @m6 Lq{q,

WilbdAer I Cad{, 35 Fed. AtDx. I I I, I 14 (6rt Ci. 20m). Un&r Rule 4 of th. Ohio Rul6 of

A!9.!!teftwcduE,d'. pdnioFhrd30d46 fion"l& ldqotqfyotuEju&nEnorordq.pp€ded

ro r@4I llb 6vidi4 od hr€m. Tn dal c.ur jomtzed ih. @vic1i@ rnd snt't6 on



Dsb4l I tr'l Dqnh€r 13, t996. TIE stale od s diEl diw ts b{rnc &ut m ktBthtu

Jmu!.y 17, 1997. B@Biouary 17, 199? M a Sdruday, pdni@s Ciofii hrd wy@ nm Jeulry

19, 1997, to 6le his pdnid 6r o Mit orhabd arpc. 2B U.S,c- S 2244(dxl). ciot6 did nol nle hh

Finid util s.?enb€r lq 2004. Asa @l! cioffi.s pclirim h iineb€d€d.

Cioft s M.Eh t6, 2002 "MoridL s.r AsidetusMlorconvicdmdd to Wirh,.$w ptd of

Guilry djd dbn dE [ni|,ic pqiod alMt lo 23 u.s.c. 0 22,44(dx2). cioffi,, noron E neirha

Aodi'S"no blFdy fiIedduidsft obyd limibix p€do4 6 23 U.s.c. S 22,r4(d)(2) EqliB.

Bqe Ciod did d 6lc his rhlid sdl .m $,n tfie,q6 lne lne timi6im psiod oaiF4 dE

E'!b pqiod Manring io br bued." I$abnet,199 F.tda! j25g.

Il'€ d!tuG6rtimitdm i lltain prredurat ba to Ciofi,spdidn A Msrblejuistoujd not

qclude ddlhis Coun hs or.d h disnjsing |n. Fdrin 6 rin€+sd c d{r dE p€dddushou b€

allowcdrop$c.ednu{e, S/@lr M.Dniel. 529 U.s. 41}, 4U (mt[).

L his o$jerid b llE n rgisdc ruds€,s Repon eld Rlmhaxrdid! Ittri(ff ciofr argB

6r IIE ftr ritu lhot dp limihim Friod fd his Ftilim shdjd te cquitabt loll€d. IDoc. l3l. Th€

Fnli@ bd6 big equibblc lo0bg &smat ptjrcipalt d his 6s6tid rhat he b mlI'trydultascd dd

didmtud.ed dec&dofti5pla.3jmnr. td al3. TtE Coun aCB widr rh. Magisnlerdge

t'd the Fdim's @ de noa mn cquib6te blline.

'IlF Si\ln ciqit nokb dut.tlF do.rine of.qujubh r ins dflA be us€d lp&itt ,'ed !!

eEE![y used "onlyfid r litieanl,s frit@ ro n€d a hg.tlratundded ,Ladtirr ulMidlb'y rc nm
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cicudlgdddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddar..s h.tond dut Irisr[! @nEit:' vroM | BnsM. 346 F.3d 59s, 6Ot (6lh ci1. 2OO3)

{.itdiN rnd inredul quotdi@ nuna miucd). Ciom arsc rhar dE Cdi musr ac@g an oftb &.u!l

lgios 6 ru h &oidhB his pdili@. nc p€diffi is wmg (l|r habs miw. 6d!l

dcidnin li@s by the sldt @r1e6dded 10 a pMAiq of cl'Elr$. 28 U_s.c. S 2254(ell).
'DE 

siaL @lnl toqr, th,t ciom (l) i^idd.n nzkic dE pla agmcn! d.spit€ his ldal

ffirs anvicc to rlF @nr!ry, (2) poss.s.d d ren eE!s. basic i,relismce, (3) had DsioN

dpdre hotninil plloc.diigs, rd (4) @irn'.d er, tin6d sreEinsihd h.6 {ais6d {tt r

hi daloui.elr Frfom'G. C,bJA 20ol Ohio ApD. LExs 2199. ot .3-t2. Ciofr orosnrininsto

drs C.utrhrd ft$dsdF Dtsmplim oforEfis rl3lrdiigdr@ fsrEl6ndhgs. Inra4 C,o6 c

h6h6 dE s@ &rEE $!r liilcd n lhc nalE our! ,mety d|d hc M in@pddn dd @iv.d

in&diw GilroEoforcj.

Pdiriomcio6 M noldilgqi h AiE hishr{;fttdEtcfibdE t ial6ul dd hi! hat€s Flilion

annd'b Coun ciofr &ils 1o al.ee rh,l tE b.rcd r.de ofdc h.b6 6ths Equi@al!' d dld hc M

|lMehle in mining igl@t of 0E 6ting rtquiEE s. AdClidatt, rhc ,t pdddn wld bc

pEjudiDed iafE cdd equiabt rolt.d d€ lmsqpiicd timihim Fb4 gim dd dE Ftiri@ mlcd

b" erilly pl6 nm ttEn eieh,@E oso.

'DE Coun dmi6 rlE pcdrons's Equed fot e qid€fllidy lEbg Suci lFjigs e ot

.pptlpdat Nh@ lhe pdilioF EliB d ! Dd rut. ofq|s,tudMt h*m frdsrhrrdrld nolhm hen

Fwi*ly di*sv€nd d@wh d, dir(gq@ 23 u.s.c_ ! 2254G)o. Ncirher oiuln!,n@ is pEgt

-a-



'IlE 
SidrclMn h6held6!l ateharp€r1i@issas.ttan .dtosdr.loiigif he

t'[.C6 &hian gtuds to Elasc, Elddr fi.ls @ in dislrrrq md dE slde 6urB da nol ho'd a fiI

3d ttaidg ieyhai,E," Jay*t v. IroJbtue\2ggF.3d 605,6ro(6t\,Cn 2OO2) (intaMtquodtim

mi!.d), Horew, in 0E F66r ndtr, lhc ldidds &s D.t .lLse a &dl.j difljc ttli.h wutd

dl1Miosfi.i.rneon(G6rFl@. Th. * qlr al$ mdudd s did€ntidy h*n s @ Ciom's

"lvldi6 to Sct Aidc Judgrcd of C@i.rio 6d to Wirh.lra pleas ofCuitry_,' .ftus' dE Cer &ni6

tlE Equ.d fora ,w wi&ntidt nding.

IV. Cddaioo

Fd the 6qoin3 Ge$, lh€ Coud DENIES PdjtioM Ciof6,s 0 2254 pdilid! s f,rr s n!

Equ.d 6re aidsd&y h6i.e, ln i!r! ln. cond GRANIS dE Gp.rrh's no&d io dienbrtE

hrba p€ddd a iiFbrnE1 Th. Coud .dopts, in tulL th. R+orr md Rqo@dalio oI lh.

Mrgi*lt Juds. A@dinst d sadi@ iidinised. FudF.dEcor1qri6.s,pusnb28 U.s.c.

5 l9l5(ax3l lld oappeol nm diis d.cisim qr[4 n t tc 1!ko in sDod &irh dxt dd thaE i5 rc 66is

upo! ahjoh lo is . cqd6@te orspF.bbility, 23 U.sc. S 22s3(c); FqL L Apg. p. 2?_(b),

IT IS SO ORDERED.

JAMES S. CWIN
IJMIED STAIIS DISTRICI'UDGE
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