
III I]IE U ITED STATES DISTRICT O(ruRT
FOR THC IIORTHERI{ DISTRICT OF OHIO

EISTEIIJ{ DIVI$OI{

ANTIIONY CIOFFI, JR- ) CASE NO, /t:04CV1&t7
Itr@r! #132-078 )
T@bu[ co@tjoEl lBtilution i
5701 Blltrlt Road )
Iavil&bur& Ohjo 4443G090r ) JUDGE: JAMESCWIN

) Mssij&ale Judsc Cdgc J. UDb€n
lelitioE )

)
v3. )

)

DAVID DOBDY, Wrrdd ) MOITON TO AMEND OR
Trubul Co|Gtionrl lddt io! ) ALTERJUITGMENTORTN
5701 Blmn Road ) Tm AIIERNATI'T IOR
I@insbug, Ohio 4!4100901 ) CERTITICATION OF

) APPEALAIILITY
)

Rsm mi )
)

I. PROCEDUTIAIIACIGROTIIID

On Septemb€r 10, 200d Pedtioner fit€d a petton for w t of habeas

corpus purslant to 2a u.s.c 2254. R€spondeit Eobby subsequenfly fited a

motion to dlsmiss plaintiffs complaint. In support of his motjon, R€smndent

assefted that he was entided to dismtssat und€r Fed. R_ Ov. p. r2(bx6) on

the gmund that plalnttFs claims in thts action are Ume ban€d under 28



U.S.C. 2244(d)(1). The lvtagistrate Judge agr€ed $ p€sponderrb position

and recommended tlEt the Moton to Dasmtss be Eanbd. petition€r ffted

obje.rbns to the lvtagtstrate,s Recomr€ndations, whidt the @uft overruted.

March 3. 2005, this @!n fited a judgment granUng Respond€nr Bobbys

mouon to. The @urt on the same date atso nhd a I'4ernorandLh ODinion

aM Order. Mdoner will esbbttsh bdow that this cout shoutd atter and

.mend lts ludgment and oder dtsmtsFhg ptatnufrs ompldnt or, at a

mhimum, grant Petitioflef a ceruflcate of appeotabitity.

u. sIArE ErrTof FActs

In its memorandum optnlon and order, the Coud rcles upon documents

filed h th€ proce€dtng5 before tfie state common pteas court ar|d appdtaE

courL as w€ll as tne pbadings themsetv€s. Th€ co0rt atso adopts. In tu , the

Magistrate Judge3 Report and R€comfiEndauo{L (Optnion ar|d l4emorandum

at 9). In dolr.€ so. the Court adopted r€nsor ng emptoy€d In t re Report and

Recommendation whkh, wh€n vtewed in tight of the rontrD ng tiw, is

contradictory at be* and whlch repres€nts a ctear ercr of taw. petiooner

maintains that the motion to alter and amend shoutd b€ g6nted. in tight of

atl pedjnent legal authority.

tlt. t.|ut aI{D ancumElt

A IIOTIOII IO ALTER OR AI{EIID A JUIGIIEITT UIIDTR FED. R" CIV.
P. 59(e) SHOULD AE GM IED TO CORRBCT A CIEAR;RRoR oF I.Aw.

(A) Pun 0!€3 of Rde 5!|{€r Atrd crourd! Fo. Rdtef U||d6r rrh



The purpc'se of a motion to atter or amend a jldgment lnder F€d. R. Ctu- p.

59(e) is to allow a cDUn to re.onsider matters encompassed In a dedsion on the

ments. 5€€, e.9., decislon ln getu,ood u Royat Ins. @. of Aneria, 2fi F.

supp. 2d 856, 858 (N.D. Ohto 2003), cning Ostenefk v EinE5t anrt Wht1E,

489 U.S. 169, 174, 109 S. O. 987 (1989). The rute gtu€s a distict coud the

pow€r to rectit its own mlstakes in the pedod immedhtety folowing the entry of

tudgmenL Id., dting and qucf,flg White v New HanpHE Dqt otEhdbneit

Seculty, 455 U.S. 4F.5, 450, 102 S. CL 1162 (1962).

A motion to amend a'ld atter under Rute 59(O w 

 

geielatt be gEnted f

the dlstrid court has made a d€ar eror of taw, if th€re ts an Interuentng change

in contrDlling law, or if granUng the motlon w t prevent mafltiest Injunice. Aor

clrenial co. & substdadet v. u5,278 r. suw, 2d a44, 847, dflng @f.otp.

Inc. v. An rnn ufieru,!tutt 178 F. 3d 804, 834, (66 cir. 1999). once a rm€k

firotion under 59(€) has been fl€d, tlle dlstrid couft h6 the discreton to

r€consider afry part of fts finat optnion and ludgmenl not onty tho6e sought b be

@(lneded by th€ movlng pany. * htf OEntal Co., cl{Jng ErcC u. uniEd

Ash oflounEwEn & AwEntb'z3s F. 3d Z4{. 250 (6th Cir. 2000).

Rule 59(e) has also been recDgnized as seMng the puryoGe of spadng the

parties afld ttle appellate courts of the burden of unnec€6sary appeflate

pto(€€dhjngs. hdlic ItE b. u AnEian NaL Fre IE &.,14aF.3d 396. zl03

(4n Cr. 1998), citing and qufrng Rr/sse 

 

u Et o Reny Ditt ot @1. tbbts

hry, 5l F. 3d 746,749 (7tr gr. 1995). peddoner w jestabtish that In tight of



the purpos€s of Rule 59(e) and the grounds for retief uftter rhat rute. thts Coud

should grant the moton to amend and altEr its rudgment on the gmund that

there has been a d€ar eror of law,

(A) fttld€rnEnt To Rell6f On Oound of Ct.ar Enor of raw

FEdelal law sets tur$ a cl€ar sbndard to b€ appled by courls taced litfr

a FRCP 12(BX6) mouon to dismiss: 'the Court must construe the comptatnt in

the light moEt favordble to the ptairtifrlsl, accett a 

 

facbat aleg€tions as true.

and detennlne whether the pkiotifiIsl undoubHty can prove no s€t of facts in

support of lthelr] clalms that would eiude lthem] b dtef.' t-RL ftooedis_ et

al.- Plaintift-Appellants- v. Portaoe Mebo Houstno Authoritv. €t al.. De{endanbr

Aopelle€s. ton App€El fiom the United Sbtes Distdct Oourt for the Norhem

Ustnd of Ohlo); citing In re pel-orean Motor Co. , 991 F.2d 1236. tZ4O (ffi AL

1993); IMay€r v. mybd.988 F.zd 535. 638 (6th qr. 1993). Indeed, the 6b

OlE1it u.S. Cou|t of Appeals has sagaciousty hetd that 'A comptatnt $ojd not

b€ dismlssed 'unl€ss it appeaB beyond doubt that ptainutr can prove no set of

fdcts In support of hls clalm wfii€h woutd entiUe him to re €f.'. i4tda€ls Btdo. Co.

y. Ame.itrust Co., N.A., 848 F.2d 04, 6n 16dl g,r. 1988) (quodng Contev v.

Gibson. 355 U.s. 41, 45-45 (1957)).

In the present action, the t{agishate Judge fait€d !o apply the toregotng

sbndard In anMng at tfie Report and Re@mmendation, whtch thts Cout has

adopted hto its judgmeflt.



In his pdor nemonrda, petitione/s atglment tools€d upon the

equflable tolllng provisions of AEDPA, as rccendy inteereted in Soure. v. lones

No. 02-00067. {6s cr. Jan. 18, 2005). rn the F€port and Recommendauon, the

Magistrate ludge noted that Hitoner Coffi .ma(h no fitings ftorn January 1&

1997 un0l l'larch 16, 2001 when he fited a modoh to set aslde the l,.ldgment of

his corwictions and to wlltdraw his gu ty ptea." Rqpatard R@nnenbtions*.

8. It ls w€ll esbblished that the ote year sHute of timitadorE urder AfDpA is

not ,urlsdictbnal and ts subject b €quttabte to ing. see, sodef v. Jones_ cjpra.,

zdAllen v. Yuklns. 355 F.3d 396 (6b gi 20Oi). Con6buing the alegatior]s of

the hstart petition in a llght most Evordbte to p€tuoner Ooffi, as tie court $as

r€quired b do when addres6ing the rlotion to dtsntss, it ts abundandv cl€ar tnat

tfie mouoo must tall and be dented on the basb of the petition bdng \ime-

bar€d" b€@use peutoner Cbff is enuded tD equihbte to tng of the sranie of

limltaUons.

The Re9ort and RecomnErdauori of the Magtsrrdte ludge. as adopted by

the Cou( consulet the faclrat asseruons of the petition against [€ttjoner -

whlch ls dlr€cdy conFary to law. A mouon to djsrniss ts a vd cle to test th€ tegal

sutrrdency of the pleqdings, nor to judge the credtbitity of the facts or to make

deteminations as a iad finder. Filng a motion to dtsmlss does not budefl

petltioner with the odigaton of€omtng foMard witi faclat evr'dence treyond the

face of the pleadings. lt is meEty a vehicte by whlch rcspondent s€eb t|e

Courfs revlew of the tegat suffciency of petitione/s alegations, assumtng tiem



all as tru€. As s!ch, no turtier r€spotEe or evidence in support of the p€tdon is

requlred, n€Eessary or appropriate tiom petdoner, untess the cour takes

atrrmauve aation to convert tl€ modon to dismiss into a moijon for $mmary

tudgmenL llad the coud taken ammative acuon to tseat resDondeits moton

6 a mo00n for summary Judgn€nt th€ buden woutd have shitu to D€ntjoner

to come forwad wldr some affrmative evtdence to $Dlort the facbial

alleg.tions of the pleadirEE ard demonsffie a genLjne b$e of mat€riat facl

The court took no slch action, yet none$etess app€q6 to have apotjed a
"summary judgment" standard when rcv€wing thts case and rufing upon the

In Sw€dter€ v- Marctske No. 02-15517 D.C No. Cv{9-0192_!15. August

14, 2003. dr united Shtes Disbict Court for the Disbict of Aizona de6dy

addrc.sed the process by uhich a coort €an conv€rt a mofon to dsmlss Inb a

mdon for sum.nary tudgment:
"Our drcllt has also consldered tfie conl€lston of Rule 12(bX6) motions

to dlsniss into summary judgment mouon6 and €ss€nuatv codud€d that a

dlstsict court must take sorlE affnna0ve action to etrec&ate converston, The

first of these Gs€5, Nod! Star lntemaibnat v. tuizoia Com. Colrimission_ 720

F.zd 578 (9th Clr. 1983), ts partlcutady devanL In Esponse tD tt|e complainL

the Commission filed a Rule 12(bX5) mofion which the dHnd €ourr granH. On

app€al plahutr North Sbr urced thls court to con5ider a.tdttionat matbrs

because North Star had fled wr(h |he distnlct mut a $tat memorandum with zA



attached €,fttbits, which the dtstrjct court did not Edude. North Sbr aEu€d that

the Commlssionb motion b dismiss was thus conv€rted to a nDdon for slnmary
judgment. Id. at 581. This court revlelved the recod and rejeded Nortn Sta/s

argument as there v/Es no indicatbn trlat U|e dlsdct rourt had relted on tt€

ocraneous maoedat ln ruting on the mooon to dhnhs. tve heb tnar the dts:Uict

court had pmperv treated tfie rnoflon as a moton to dis.ntsa Id. at 582.

PlaintflTt unilaterat a€tion was In$Ifficient to cause a convedon.,

In J*kson v. Soothgn Catifpmta cas Co., 881 F.2d G3S (9th Cr. 1939), the

defendant fiH a motion b dismiss and athched affdavtts and otner docrmefts

The distict €ourt did not epticiuy odude tbse materiats eflner at a headng on

the motion or In a wrtt&n order. euoung North Star_ tt|€ 9s Orcuit noted: ,lal

motion b dlsmiss ts not autofiuucalty conv€rted Into a motion for summary

Judgment wtEnever matEE outside the pteidlngs happen to be fted wflfi the

aourt and not oA€ssly rejecEd by the cout Id. at 642 n.4. UDon levi:w of Sle

rEcord, w€ conclutu tfi€rt the dtstict court had not etied on the mareials that

the defendant had submtthd and that tfie modon rcs popefly dEracrerized as

one to dismiss und€f tute 12(b)(6)." tad<son v. Sbutheh catfomia Ga6 co.,

881 F.Z 538 (9th Cir. 1989) The Fourth circult re.iecred the d€ftndants

aEurirent and rcvers€d. First the court concilded that 'th€ plajn tanguage of

tRul€ 12(bx6)l do€s not permit conversion upon sewte.,' Id. The rule directs

that a mouon Wth o(raneous materiat ts to be b€aEd as a s0mmary judgmot

mo0on only when the material ls presented to and not ocluded bV [|e disfict



court. Were ttle conversion automatic uoon servic€, the distrld court would not

have any dissetion to e)dude the material. The rule's requirement that a court

povide nouce and an opportunlty to supplement also woutd be negated. It atso

noted that its inteQretation accords wtth 'rhe b€tter reason€d $evr'! drat

conversion bkes place at the dlscretion of the disvrid corirL ald onty when tt

affirmatjvely decid€s to conslder the additionat matedat. td. at 996. The court

also obseN€d that no policy €oncems w€lghed ag€inst tts hotdhg. Id. white

re€ognlzng that Rule 41(a)(1) ls Intend€d to alow a case ar end In tts e€dy

stages b€forc the defendant has undeqon€ dgnmcant tine and efiot In lts

defense, ttl€ court noted that the rule ttsetf prcvtdes a simpt€ rcm€dy: a

(hfendant may file an ans{er or move tor slmmary judgm€nL

Th€ cout In Finlev Unb€s lolnt Protedive Eoad Unir 200 v_ Norbtk

South€m Comoratjon. 961517 (4th Cir. 1997) heH fiat 'a Rute 12(bX6) moton

b dlsmlss supfrrted by odaneous rnaterials €annot be rcgfided as one for

summary judgment untl tfl€ distid court acts to coov€it ft€ motion by

indlcaung that il will not oclude ftom tts €ondder.lon of the m€fion tc

supporting extraneous rnatpdals." td. at 997. Flrst, and mo6t obMousv, the

plaln language of tne rub does not peinlt convetsion upon service. Rute

l2(bx5) do€s not provlde that a molon to dtsmiss suppofd by materiats

outslde the pleadings shall be Ueated as one for summaryjudgment when "Rted,,

with tfie cout or when "served' on a party. Ratfier, th€ rule sQrcsdy s:tates that

a motion b dismiss supported by $ch matErlals StEll b€ treated. as a slrrnnEry



Judgment mouon only x'hen the mat€dats .rc 'preserted to and not exctuded by

the disbict coun." Fed. R. Civ. p. 12(bX6). Ihis tangua(p 6n only mean, as

Professor l'loore has condud€d, that the .mere submtsston lor seruicel of

extraneous matedals do€s not by tts€tf convert a Rute 12(bXO) olotion Into a

motion for sumnary judgment.' 2A James Wm. Moore, fioores tu€rat practice

n 12.09t31 (2d, ed. 1996).

Mor€over, holdlng as Norbtk urges woutd undeinirE one of th€ njtjcal

featur€s of ttre converdon provEton of F(ute 12(bX6). If a mouon to dismtss

supported by extsaneous materlals automatGly conv€rts to a sLlmrnary

Judgm€nt motion upon service, tt€ discr€tion Rute t2(bXC) vests In ttle distdct

court to determlne whetier or not to iexclude,' matters outskje the pteadings

would be elimlnated. Id. See e.9., Wlson-Cootq 942 F.2d at 247; Keet€r v. f4ayor

& Oty Coundl of Cumb€dan4 928 F. Supp. 591. 594 (D. tttd. 1996); Wa Gr v.

Tyler County Comm'n, 886 F. Supp. 540, 542 n.l (N,D.W Va. 1995).

Norfolk's suSS€stion also confltcts wlth tut€ l2(bx6),s requtErErt that a

cDurt provlde parties wlth notice or lts htention to g€at a motion to dtsniss as

one for slrnmary Judgmert and"a rea5onable Aportuntty tD prcsent alt matertal

made pertinert to such a motton by Rule 56.' F€d. R. Ov. p. r2(bx6); see atso

Anheuser-8usd v. Sdmoke, 63 F,3d 1305, 1311 (4th cr. 1995), racated on

other grcurds, 116 S. C! 1821 (1996); lohnson v. R^C Corp., zl9t F,2d 510,

513-14 (4rh Cir. 1974); cay v. vl?]n,76L F.Zd 175.177-tn {4th Ctr.1985). td.

* 997."



turther, the Ehlq co.Irt oplned: 'Additioflally, our interprcbton ol Rule

12(b)(5) accords with tne bettsl retron€d vla,', that 'converslon t kes place at

the dlscretlon of the court, and at the tlme the court affimattuely decldes not to

erdude odran€ous mate6.'Aamot v. Kass€l . 1 F.3d 441, 445 (fth qr. f93);

Manze v. State Farm lrc. Co., 817 F.zd 1062, 1065 (3d Ctr. 1987); 9 Chart€s

Alan Wdgtrt & Arthur R l{iller, FedeEl Prfite & PrDc€duE g 2363, at 259 (2d.

ed. 1995) ('tuinle.s fonnally converted into a ftotion flr summary ludEnent

under Rlle 56, a motion to dlsnlss under Rule 12 does not tenihate the ngft of

dlsmlssal by notic€.'). see also Davld v. Denver , 101 F.3d 1344, 1352 (10th Or.

1996); Anderson v. Angdone, 86 F.3d 932, 934 (9th Or. 1996). As the Fitst

Cmlit r€€ently explahedr mhe Fop€r apprcadr to Ruh 12(bX6) cDnverslon

is tunctlonal rattrer than fiEdranical. A mouon b disniss ls not auto.nalil(ally

transformed into . motion for summary j'ngment slmply because matters

oltgde the pl€6din9s arc fled wlth, and not oercgsly reje.lEd by, the difict

courL If the dlstdct court choos€s to ignore the suppl€mefltary materlals and

detemin€s tfE rhotion un(|€r dle Rule !2(bX6) sbndard, no conversion oc.urs.

Ganla Hotel 16. PartneEhlp v Ponce Fed. Eank , 958 F.2d 15, 1&r9 (rst qr.

1992)

Besuse thls colit bok no affhnadve acdon to convert r€spondentb

motlon to dlsmlss lnto a mcjtion for summary ludgment, the court urd reqdred

b apply the tim€-honor€d shndard of construing all of tl|e factual allegatlons of

l 0



the Complald In a light most favorable to petjioner and giving p€tjtjoner tfie

beneft of all reBsonable inferences.

In his wified petitbo, pedtioner Cloffi set torth the folto$,lng factuat

assertjons, among others:

a. Petitioner is a mentally challeng€d lndilidualwho r€lied lpon the

insight and ad\,ice of his attomey in the state biat court to

deteiyrhe whether to accept the State of Ohiot pl€E orer. The

offtr was prcsented to petjtton€r at the ld monErt b€for€ bial,

with a jury panel llterally waiung in the hall. PeUUon€r can barely

.ea4 and did not undeEtand the €fie€t of rie agr€€m€nt or the

ual!€s of connibuonal dghts conlalned th€r€in. PeUUon€/s tdal

counseldid not resd th€ plea agrcefient b htm or rgrlew it with

petitioner. As a r€sult, petitioner did nol hor{ry|y, wlufltanv

and Intelligendy wah/e his consttutioial dghts and ent€r vatid

gulty pleas.

Consbuing tie toregolng ln a llght most f.vomble b peti0oner Ctoffi, this cout

was bourd by law to acc€pt for the puryoses of rullng upofl a motion to dismiss,

that Anthorry qom:

a. Is menblv dEllenged;

b. Can barely read;

I I



c Dms not undersbnd the eff€ct of the watveis of his clnstitutioml

rtghts.

Combhing the foregoirE wirh the Courfs factuat findtng that petjtioner $as

unrcpresented by counsel and filed no plerdings, motions or aclions fDr four and

one half y€ars, dudng which time hi5 sbtute of  mttatons for post-@nMction

relief ostenslbly expir€d, thls court could make no o8€r debmtnation on a

motion to disrniss, absst . d€ar erff of taw, than to nnd that p€tittoner !!Es

entlded to the equitable blllng provtsions as a rcsult of his menbt defciencie6.

s€e, Mlller v. Runrcn. z F3d r8g os cir. 1996). HoEtng othe tse at thts

stage of the floceedlngs was €ntirety tmor.€ct under contol ng taw. MidEets

Bldo. Co. v. Arnedbust Co., N.A., supn.

P€titioner also all€S€d the fottowing in his !€iified petition:

,. Pdor to €ntedng hS guilty pl€as, petition€/s counset did not

evdluab the streigths and $E9knesses of petttionefs case and/or

the State of OhloS case in order to €ftu Uvety couns€t petdoner

on accepbnce 0r rejection of tlE State of Ohto.s ptea offer. For

oGmple, p€titione/s lial counsel dld not eamine or evatuab the

psychological records of the alles€d vidims whi€h vt€le in

edstenEe at the time and whtch cironided extensive. dramafc

psyEhologl(al, b€haMoral and emotional prcbtems of the atteged

vlctm(s) along wlth denials that th€ p€dttons was invohr'ed in

s€xually abusive ac0vitles. SlgnifiGntly. petfione/s triat counsel

t2


