UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO
ANTHONY CIOFFI, : CASE NO. 4:04-CV-1837
I Eﬁl‘jntlEI?
¥E. : OPINION AND MEMORANDUM

{Resolving Doc. Ne. 19]
DAVID BOBRBY, WARDEN,

JAMES S. GWIN, UNITED STATES DISTRICT IU/DGE:

Before the Court is Petitioner Anthony Cioffi’s motian to amend or alter judgment, or in the
alternative for a cextificate of appealability. [Doc. 19]. Respondent David Bobhy opposcs the petitioness
motion. [Doc. 20]. For the reastms discussed in below, the Court DENIES the petitioner’s motion.

I. Background

In denying Cioffi’s petition for a writ of habeas corpus on March 3, 20035, the Court detailed the
factual background of this suit. [Doc. 16]). To recap, in December 1996 the petitioner pled guilty before
the Trumbull County Court of Comimon Pleas to two counts of gross sexual imposition snd one count of
kidnapping as o his girliiend’s nine-year old daughter, and three counts of mpe and three counts of pross
sexanal Imposition as to two of his own biological children. The common pleas court seatenced Cioffi to
a total of 10 to 25 years on all the counts.

The petitioner waited urtill March 2001 to fike a motion to withdraw his guilty pleas m the tria court,
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arguing that his tria) counsel was ineffective and unprepared for trial, and that his own alleged mental
deficiencies rendered his puiftypleas lessthan knowing, voluntary, and inteliigent. The trial court conducted
an evidentiary hearing in which Cioffi’s trial counsel and a psychologist testified. The trial court denied
Cioffi's motion and ihe state appeals court affrmsed.

Petitioner Cioffi then sought, and was denied, leave to appealto the Okio Supreme Court in June
2003. Fmally, Cioffi filed Iis petition withthis Court on September 10, 2004, In his petition, Cioffi argued
that he received ineffective assistance of cmsel in making his guilty pleas. [Doc. 1], The respandent filed
a motion to dismiss the petition as time-barred. Magistrate Jdge George ). Limbert filed a report and
recommierwlation that the Court deny Cioffi’s petition. The Court adopted the Magistrate Judge’s
recorumendation and denied the petition.

On March 17, 2005, Cioffi filed the: tstant motion to amend or alter judemend, oc in the allersative
for a cextificate of appealability.

Il Analysis

The petitioner principally argues that the Court made & clear emmor of law in analyzing his petition.
The: petitioner asks that the Court reconsider its earlier analysis and apply the stmdand for a motion fo
dismissunderFed. R. Civ, P. 1 2(b}6). The petiticner’s argument refiects a misunderstanding of the proper
standand of review for 2 habeas corpus petition.

Inconsideringa Rui 12(b)(6) motionto dismiss, “the Court must construe the complaint inthe light
most favorable to the plaimifls, accept all factual allegations as true, and determine whether the plaintiffs

undoubtedly can prove ao set of facts in support of [their] claims that would entitie fthem] to relief™ ZRL
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Props. v. Portage Metro Hous. Auth., 55 F.3d 1097, 1100-0{ (6th Cir. 1995) {citation omitted). Cioffi

Cites several cases to support the proposition that the Cotrt should have paid the same deference o the

allegations in his petition. Unfornmately for Cioffi, none of his cited cases arise in the context ofa habeas
The law & clear. On habeas review, a state court’s factual determination are entitled to a

presmption of correctness. 28 U.S.C. § 2254(e)(1); House v. Bell, 386 F.3d 668, 670 (6th Cir. 2004),

In addition:

Ifthe apphcant [for habeas relief] has failed to develop the factual basis of

a clain i State court proceedings, the [lderal] court shall not hold an

evidentiary hearing on the claim embess the applicant shows that (A) the

clamm relies on (i) a new nile of constitutional aw, made retroactive to

cases on collateral review by the Supreme Court that was previowsly

unavailable; ar (i) a factual predicate that could not have becn previously
28 U.S.C. § 2254(e)(2)-

Petrtioner Cioffi again argues that the Cocrt should equitably toll the statute of fimitations for filing

2 habeas pefition. The petitioner cites Souter v. Jones, 395 F.3d 577 (6th Cir. 2005), in support of his
argument. Byt he never offers an analysis of the Sixih Circuit™s equitable tolling factors cited in Sowter and
adopted in Andrews v. Orr, 851 F.2d 146, 150 (6th Cir. 1988). The relevant factors are: (1) the
petitioner’s lack of notice of the filing requirement; (2) the pesitioner’s lack of constructive knowledge of
the filing requirement; (3} the petitioner’s diligence in pursuing his rights; (4) prejudice to the respondent;
amd (5) the petitioner’s reasonableness in remainfng ignorant of the filing requirement. Sowuter, 395 F.34

at 588.




Case No. 4:04cv1837
Gwin, 1.

hmiﬂhfﬁoﬂhsﬂtmﬂumpomEhmppoﬂnfhhmglmmasmthgﬁmhn{I) is
mentally challenged, (2) canbarely read, and (3) did not understand the waivers of his constitutional rights
when be pled guiky. [Doc. 19 at 11-12]. The Ohio appeals court evaluated Cioffi’s competence in
affirming the denial of his motion to withdraw his guilty pleas. The appeals coust found that Cioffi (1)
iﬁﬁdmnﬂﬁghphmtm&mm‘smmma)pmmdmmm
basic intelligence, (3) had previous experience in eximinal proceedings, and (4) confirmed several times at
serdencing that he was satisfied with hs trial counsel’s performance. [Doc. 16]; Ohio v. Ciaffi, Nos,
2002-T-0037 and 2002-T-D039, 2003 Ohio App. LEXIS 2199, at * 14 (Ohio Ct. App. May9, 2003).

As the Court noted in its eatlieropinion, “the doctrine ofequitable tolling should be used sparingly,”
and is genezally used “only when & litigant’s faihire to meet a legally-mandated deadline unavoidably arose
from circumstances beyond that litigant’s control.” Vroman v. Brigano, 346 F.3d 598, 604 (6th Cir.
2003 {citations and ternal quotation marks omitted). Cioffi offers no reason for this Court to resxrmine
his mental competence in the equitable iofling context, especially whenhe received hearings and presented
evidence on just that issue in the Ohtio courts.

IlI. Conclusion

For the reasons detailed above, the Court DENIES Petitioner Cioffi’s mofion to amend or alter

judgment or in the altemative for & certification of appeatability. Further, the Court certifies, pursuant to

2B US.C. § 1915(a)(3), that an appeal from this decision could not be taken in good fiith, and that there
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Cioffiiis no besks upon which to issue a certificate of appealability. 28 U.S.C. § 2253(c); Fed. R. App. P.

23b).
IT IS SO ORDERED.

Dated: April 7, 2005

JAMES 5. GWIN
UNITED STATES DISTRICT JUDGE




